;.  "Pfl.3  ■  C  ' 


UMASS/AMHERST 


31EDbb    D270    flOM?    1 


">/. 


>5P> 


COMMISSIONERS'  INVESTIGATION 

REGARDING 
EDITING  OF  C.  19C  INVESTIGATION  REPORTS 


DISABLED  PERSONS  PROTECTION 

COMMISSION 

JULY  28,  1992 

KATHLEEN  M.  VESEY,  COMMISSIONER 
STEPHEN  M.  SPINETTO,  COMMISSIONER 

Michael  J.  Brooks,  Executive  Director 


I   ^ 


7- 


Introduction 

The  protection  of  vulnerable  persons  with  disabilities  from  abuse  is  an  important 
matter  of  public  policy  and  individual  safety  and  dignity.  The  release  of  this  report  is  an 
indication  of  the  commitment  of  state  government  to  these  important  issues.  The  issuance 
of  such  reports  is  one  of  the  duties  of  the  Commission,  and  is  done  in  furtherance  of  the 
efforts  of  the  DPPC  to  insure  the  protection  of  disabled  persons.  If  the  system  of  abuse 
investigation  is  flawed,  it  is  ultimately  the  victims  of  abuse  who  suffer. 

It  is  important  to  note  that  the  conduct  of  this  investigation  and  the  release  of  this 
report  is  part  of  the  appropriate  functioning  of  the  Disabled  Persons  Protection  Commission 
(DPPC)  as  the  oversight  agency  regarding  abuse  of  disabled  persons.  The  Commission 
acknowledges  with  appreciation  the  fact  that  this  investigation  was  generally  conducted 
with  the  cooperation  of  the  Department  of  Mental  Retardation  (DMR)  and  its  employees  and 
with  the  support  of  the  Executive  Office  of  Health  and  Human  Services  (EOHHS). 
However,  the  findings,  conclusions,  and  recommendations  of  this  report  are  completely 
those  of  the  DPPC,  and  the  agreement  of  any  other  agency  with  their  substance  should  not 
be  implied  or  assumed. 

Background  information 

This  investigation  was  conducted  as  a  Commissioners'  Investigation  pursuant  to  the 
provisions  of  M.G.L.  c.  19C,  §8,  and  118  CMR  §6,  and  was  authorized  by  the 
Commissioners  of  the  Disabled  Persons  Protection  Commission  (DPPC).  It  is  the  initial 
part  of  a  larger  investigation  regarding  information  which  is  provided  to  or  withheld  from 
the  DPPC  by  other  state  agencies. 

This  report  pertains  to  three  M.G.L.  c.  19C  investigation  reports  (Nos.  5239, 
5240,  5262)  prepared  by  an  investigator  employed  by  the  Department  of  Mental 
Retardation  for  the  DPPC.  The  three  reports  were  prepared  for  the  DPPC  pursuant  to  the 
provisions  of  M.G.L.  c.  19C,  which  allows  the  Commission  to  refer  allegations  of  abuse 
of  disabled  persons  to  certain  agencies  in  the  Executive  Office  of  Health  and  Human 
Services  for  those  agencies  to  investigate.  The  law  requires  that,  upon  completion  of  the 
tasks  set  out  in  the  statute  (M.G.L.  c.  19C,  §5),  the  investigating  agency  shall  immediately 
forward  the  report  to  the  Commission.  The  investigation  by  an  EOHHS  agency  is  subject 
to  the  oversight  of  the  DPPC  and  its  power  to  conduct  its  own  investigation. 

This  report  focuses  on  the  editing  of  the  reports  in  question  by  the  supervisors  of 
the  DMR  investigator  and  on  the  actions  of  other  DMR  employees  regarding  these  cases. 
The  Commission  investigators  interviewed  numerous  present  or  former  DMR  employees  in 
the  preparation  of  this  report. 

After  the  DMR  investigations  were  completed,the  DPPC  investigated  the  abuse 
allegations  (Nos.  5239,  5240,  5262)  and  also  investigated  a  prior  allegation  involving  the 
same  alleged  abuser.  The  Commission  investigators  concluded  that  abuse  was  indicated  in 
three  of  the  four  cases  and  referred  them  to  the  Worcester  County  District  Attorney's 
Office. 

Findings 

On  Tuesday,  November  26,  1991,  the  DPPC  vendor-operated  hotline  received 
three  separate  reports  of  abuse  from  employees  of  New  England  Residential  Services 


(NERS),  a  vendor  of  DMR  in  central  Massachusetts.  The  reports  contained  three  different 
allegations  of  sexual  abuse  of  three  clients  of  the  program  by  the  same  alleged  abuser,  a 
staff  person  at  the  program.  The  alleged  abuser  had  been  fired  from  NERS  at  the  time  of 
the  hotline  calls  for  reasons  unrelated  to  abuse  but,  reportedly,  still  worked  during  the  day 
at  the  Glavin  Regional  Center  (hereinafter  Glavin),  a  DMR  facility.  Due  to  an  error  in  fax 
transmission,  the  DPPC  office  received  one  of  the  reports  on  December  3,  although  DMR 
was  aware  of  all  three  reports  on  November  26. 

The  reports  were  screened  "in"  for  investigation  by  DPPC  and  sent  by  fax  to  DMR. 
Information  was  added  by  DPPC  to  the  last  report  form  sent  to  DMR  indicating  that  there 
were  now  three  cases  naming  the  same  alleged  abuser. 

On  December  6,  1991,  after  reviewing  the  third  report  received,  Mary  Vaeni,  DPPC 
Direcotor  of  Agency  Investigations,  telephoned  Mr.  Michael  Landry,  a  DMR  Quality 
Assurance  Supervisor,  and  asked  if  Glavin  staff  knew  that  the  alleged  abuser  was  now 
alleged  to  have  sexually  abused  three  clients  in  a  community  residence  and  if  any 
consideration  had  been  given  to  suspending  him  at  Glavin  until  the  reports  were 
investigated.  Mr.  Landry  said  that  he  was  aware  of  all  of  the  allegations  on  the  same  day 
they  were  reported  to  DPPC  and  that  the  alleged  abuser  had  been  suspended  from  his  job  at 
Glavin  by  Lynn  Chapman,  Director  of  the  Community  Service  Center,  Central,  on 
Saturday,  November  30,  1991. 

Mr.  Landry  also  stated  that,  in  August,  1991,  he  had  investigated  another  allegation 
of  sexual  abuse  involving  the  same  abuser  and  a  fourth  resident  of  the  same  home.  He  had 
determined  that  abuse  was  not  indicated  in  that  case.  He  stated,  however,  that  he  was 
concerned  now  that  there  were  three  more  allegations,  that  he  knew  some  of  the  residents  at 
this  home  and  that  he  believed  they  were  credible. 

The  three  new  reports  of  abuse  were  assigned  for  investigation  by  DMR  to  Thomas 
Moorman,  a  DMR  investigator.  On  December  20,  1991,  the  three  c.  19C  investigation 
reports  regarding  the  NERS  allegations,  prepared  by  Mr.  Moorman,  were  submitted  to  his 
supervisor,  Mr.  Landry.  Mr.  Moorman's  conclusions  and  recommendations  were  as 
follow. 

Case  #5239: 

"The  allegations  of  sexual  abuse  cannot  be  substantiated  as  a  result  of  evidence 
obtained  and  interviews  performed  to  date.  A  full  CMR  24  should  be  performed." 
[Note:  This  refers  to  an  investigation  performed  under  the  DMR  regulations 
regarding  incidents  involving  unsafe,  illegal,  or  inhumane  conditions.] 

"[Alleged  abuser]  has  been  fired  from  NERS  and  suspended  from  Glavin  Center. 
This  suspension  should  remain  in  force  until  the  conclusion  of  a  full  CMR  24.  Al. 
victim  should  be  provided  appropriate  counseling  services  regarding  issues  of 
sexual  victimization,  as  prescribed  by  his  ISP  Team." 

"Reportedly  [alleged  abuser]  has  on  occasion  worked  as  a  relief  staff  thru  [another 
vendor-operated  community  residence.]  Considerations  should  be  given  to  taking 
action  to  ensure  that  he  does  not  engage  in  such  work  until  the  CMR  24  is 
completed" 


Case  #5240: 


Mr.  Moorman  concluded  that  "this  allegation  cannot  be  substantiated  to  date.  CMR 
24  to  be  filed." 

Essentially  identical  recommendations  were  made  as  provided  in  case  #5239, 
above. 

Case  #5262: 

"[Allegation  of  consumption  of  alcoholic  beverage  while  caring  for  a  program 
client,  and  driving  the  company  vehicle,  with  client  present,  while  under  the 
influence  of  alcohol,  is  substantiated." 

Mr.  Moorman  continued:  "This  investigator  concludes  that  the  allegation  of  sexual 
abuse  cannot  be  substantiated  as  a  result  of  evidence  examined  and  interviews 
performed  to  date.  However,  it  is  also  concluded  that  a  serious  incident  which  was 
severely  upsetting  to  this  al.  victim  occurred.  Clarification  of  what  this  incident 
entailed  should  be  sought  through  further  investigation  (CMR  24)." 

The  same  recommendations  were  provided  as  in  case  #5239,  with  the  exception  that 
in  this  case  there  was  a  recommendation  regarding  counseling  for  all  four  victims, 
including  the  victim  in  the  August  allegation. 

Mr.  Landry  reviewed  and  approved  the  reports  as  written  by  Mr.  Moorman  and 
forwarded  them  to  Ms.  Ellen  Bickelman,  the  Director  of  the  Worcester  Case  Management 
Team,  the  person-in-charge  pursuant  to  DMR  protocol. 

On  December  30,  Ms.  Bickelman  informed  Mr.  Landry  by  telephone  that  she  had 
"problems"  with  the  investigation  reports  prepared  by  Mr.  Moorman.  Mr.  Moorman  was 
in  the  room  with  Mr.  Landry  at  the  time  Ms.  Bickelman  called.  She  stated  to  Mr.  Landry 
that  she  did  not  support  the  recommendation  for  further  investigation.  Mr.  Landry  stated  to 
her  that  she  could  attach  a  paragraph  at  the  end  of  each  report  stating  her  objections,  a 
statement  Ms.  Bickelman  does  not  remember  but  which  Mr.  Moorman  stated  he  heard. 
Mr.  Moorman  was  informed  by  Mr.  Landry  that  Ms.  Bickelman  disagreed  with  the 
recommendation  for  further  investigation. 

After  speaking  with  Mr.  Landry,  Ms.  Bickelman  met  that  day  at  Glavin  with  her 
supervisor,  Ms.  Chapman.  This  was  their  last  supervisory  meeting,  since  Ms.  Bickelman 
was  about  to  leave  DMR.  Among  the  matters  discussed  were  the  three  NERS  investigation 
reports.  At  that  meeting  Ms.  Bickelman  and  Ms.  Chapman  agreed  that  the  references  in  the 
investigation  reports  regarding  further  investigation  and  continued  suspension  of  the 
alleged  abuser  pending  further  investigation  would  be  deleted  from  the  report,  together  with 
all  references  to  the  Glavin  Regional  Center. 

Ms.  Bickelman  stated  to  both  Mr.  Landry  and  Ms.  Chapman  that  her  concerns 
regarding  further  investigation  were  first,  that  the  allegations  had  been  found  to  be 
unsubstantiated  and  the  recommendation  for  further  investigation  did  not  seem  consistent 
with  the  finding.  Second,  the  alleged  abuser  had  been  discharged  from  NERS  and  thus 
was  no  longer  a  risk  to  these  clients.  Third,  she  had  been  told  by  Carole  Buchanan,  the 
service  coordinator  for  the  victims,  that  the  clients  were  traumatized  and  the  best  thing  to  do 
was  to  provide  counseling  to  the  clients  and  "allow  the  healing  process  to  begin."  Ms. 


Bickelman  also  stated  subsequently  that  she  was  unaware  that  the  clients  had  expressed  any 
desire  to  pursue  criminal  charges. 

Ms.  Bickelman  stated  to  these  investigators  that  Ms.  Chapman  said  that  since  the 
matter  pertained  to  an  investigation  at  a  residential  program,  it  had  nothing  to  do  with 
Glavin,  and  therefore  references  to  Glavin  should  be  deleted  from  the  report.  Further,  Ms. 
Bickelman  stated  that  it  was  her  understanding  that  she  did  not  have  the  authority  to 
suspend  the  alleged  abuser  from  Glavin  since  she  was  not  the  person-in-charge  of  that 
facility.  Ms.  Chapman  stated  to  these  investigators  that  she  had  said  to  Ms.  Bickelman  that 
references  to  Glavin  were  inappropriate  and  should  be  taken  out,  but  did  not  specifically 
mention  deleting  the  names  of  employees  at  Glavin. 

According  to  Janet  Auger,  a  DMR  investigator,  she  was  in  her  office  with  Mr. 
Landry,  her  supervisor,  when  Ms.  Bickelman  came  into  the  office  and  said  to  Mr.  Landry 
that  she  had  met  with  Ms.  Chapman  and  that  she,  Ms.  Bickelman,  could  not  sign  the 
reports  as  they  were.  Ms.  Bickelman  stated  that  some  information  needed  to  be  removed. 

Mr.  Landry  asked  what  in  the  reports  needed  to  be  deleted  and  Ms.  Bickelman 
replied  that  the  references  to  the  alleged  abuser  working  at  Glavin  and  the  recommendation 
for  a  CMR  24  investigation  were  the  items  which  needed  to  be  removed.  Mr.  Landry 
asked  Ms.  Bickelman  if  he  deleted  these  references,  would  she  approve  the  report,  and  she 
replied  that  she  would.  There  was  a  brief  discussion  regarding  the  fact  that  Mr.  Moorman, 
who  had  prepared  the  reports,  was  not  going  to  be  in  for  a  few  days,  that  Mr.  Landry 
would  then  be  out  of  the  office,  that  Ms.  Bickelman  was  leaving  DMR  within  a  week  and 
the  report  was  already  late.  Therefore,  the  changes  would  have  to  be  made  rather  than  hold 
up  the  report  for  Mr.  Moorman's  return.  Ms.  Bickelman  and  Mr.  Landry  began  going 
through  the  reports  together,  using  white  labels  to  stick  over  parts  they  wished  to  delete. 
Ms.  Auger  remembers  them  saying  things  like  "Here's  a  spot  here."  and  comments  to  that 
effect.  Mr.  Landry  completed  certain  sentences  by  hand  where  the  editing  had  left  the 
sentences  incomplete.  Ms.  Auger  does  not  remember  who  did  exactly  what.  She  returned 
to  the  work  on  her  desk.  The  task  of  editing  was  begun  in  Ms.  Auger's  office  and 
completed  in  Mr.  Landry's  office. 

When  Ms.  Bickelman  and  Mr.  Landry  were  finished,  Ms.  Bickelman  signed  the 
reports  and  they  were  given  to  Mr.  Richard  Spence,  DMR  Data  Specialist,  for  processing. 

The  exact  material  deleted  was  as  follows: 

Case  #5239: 

"A  full  CMR  24  should  be  performed."  (Deleted  from  section  entitled  Synopsis  of 
Findings.) 

Originally  written:  "[Alleged  abuser]  has  been  fired  from  NERS  and  suspended 
from  Glavin  Center.  This  suspension  should  remain  in  force  until  the  conclusion  of 
a  full  CMR  24."  After  deletion,  the  sentence  reads  "[Alleged  abuser]  has  been  fired 
from  NERS."  (Deleted  from  section  entided  Protective  Services  Assessment  and 
Follow-up.) 

Originally  written:  "Consideration  should  be  given  to  taking  action  to  insure  that  he 
does  not  engage  in  such  work  until  the  CMR  24  is  completed."  After  revision,  the 
sentence  reads  "Consideration  should  be  given  to  taking  action  to  insure  that  he 
does  not  pose  a  risk  to  other  clients."  (Deleted  from  section  entitled  "Other".) 


Case  #5240: 

Originally  written:  "[Alleged  abuser]  has  been  fired  from  NERS  and  suspended 
from  work  at  Glavin  Center.  This  suspension  should  remain  in  force  until  a  full 
CMR  24  is  completed."  After  deletion,  the  sentence  reads  "[Alleged  abuser]  has 
been  fired  from  NERS."  (Deleted  from  Protective  Services  Assessment  and 
Follow-up.) 

Originally  written:  "Consideration  should  be  given  to  taking  action  to  insure  that  he 
does  not  engage  in  such  work  until  the  CMR  24  is  completed."  After  revision,  the 
sentence  reads  ""Consideration  should  be  given  to  taking  action  to  insure  that  he 
does  not  endanger  clients."  (Deleted  from  section  entitled  "Other".) 

Case  #5262 

Originally  written:  "[Alleged  abuser]  was  fired  from  NERS  and  suspended  from 
work  at  Glavin  Center  DMR.  The  suspension  should  remain  in  force  until  a  full 
CMR  24  is  completed."  After  deletion,  the  sentence  reads  "[Alleged  abuser]  was 
fired  from  NERS."  (Deleted  from  Protective  Services  Assessment  and  Follow-up.) 

Originally  written:  "Clarification  of  what  this  incident  entailed  should  be  sought 
through  further  investigation  (CMR  24)."  The  parenthetical  phrase  was  deleted. 
(Deleted  from  Synopsis  of  Findings.) 

Originally  written:  "Consideration  should  be  given  to  taking  action  to  insure  that  he 
does  not  engage  in  such  work  until  the  CMR  24  is  completed."  After  revision,  the 
sentence  reads  ""Consideration  should  be  given  to  taking  action  to  insure  that  he 
does  not  put  any  clients  at  risk."  (Deleted  from  section  entided  "Other".) 

In  all  three  investigation  reports,  the  names  of  Glavin  personnel  who  had  been 
interviewed  as  part  of  the  investigation  were  also  deleted. 

The  edited  reports  were  then  sent  to  DMR  central  office  for  forwarding  to  the 
DPPC. 

Several  DMR  staff  stated  to  these  investigators  that  the  usual  process  in  that  DMR 
Community  Service  Center  when  there  are  differences  of  opinion  between  investigators  and 
their  supervisors  and/or  Case  Management  Team  (CMT)  Directors  regarding  investigation 
reports  is  for  such  differences  to  be  resolved  through  conversations  between  the 
investigator  and  the  supervisor  or  CMT  Director.  The  investigator  then  changes  the  report, 
if  needed,  and  the  CMT  Director  signs  it. 

On  or  about  December  31,  Mr.  Moorman  was  informed  by  Mr.  Spence  that  his 
reports  had  been  edited. 

On  or  about  January  7,  Mr.  Moorman  met  with  Mr.  Landry,  who  asked  if  Mr. 
Moorman  had  received  copies  of  the  edited  reports.  Mr.  Moorman  expressed  his 
unhappiness  with  the  fact  that  the  reports  had  been  altered  and  asked  Mr.  Landry  to  undo 
the  editing.  Mr.  Landry  declined  to  do  this. 


On  or  about  January  13,  Mr.  Landry  drafted  an  addendum  to  the  three  c.  19C 
investigation  reports  which  stated  that  Mr.  Moorman  had  noted  his  concern  that  the  alleged 
abuser  worked  at  Glavin,  that  Glavin  had  been  so  notified,  and  that  Mr.  Moorman  had 
recommended  a  104  CMR  24  investigation  be  done.  The  addendum  was  approved  by  Ms. 
Chapman  and,  pursuant  to  usual  DMR  procedure,  was  sent  by  fax  on  January  13  by  Mr. 
Spence  to  DMR  central  office  for  forwarding  to  the  DPPC.  In  fact,  the  addendum  was  not 
forwarded  to  DPPC  at  that  time.  Debra  Grzy  wacz,  the  DMR  Director  of  Investigations  and 
the  liaison  with  DPPC,  states  that,  in  the  absence  of  Christine  Meagher,  the  person  who 
faxes  material  to  DPPC,  she  placed  the  memorandum  in  a  stack  of  documents  to  be  handled 
by  Ms.  Meagher  upon  her  return  from  a  leave  of  absence. 

In  mid- January,  1992,  the  DPPC  was  contacted  by  a  brother  of  one  of  the  alleged 
victims.  He  spoke  with  Michael  Brooks,  Executive  Director  of  the  DPPC,  and  requested  a 
copy  of  the  investigation  report  regarding  his  brother.  Mr.  Brooks  informed  the  relative 
that  a  release  from  his  brother  would  be  required  to  provide  the  copy. 

Several  days  later,  on  or  about  January  24,  the  release  was  received  by  DPPC.  Mr. 
Brooks  that  day  examined  the  report.  Mr.  Brooks  determined  that  the  report  was 
inadequate  in  that  the  conclusion  of  the  report  -  that  abuse  was  not  indicated  -  was  not 
supported  by  its  findings.  Mr.  Brooks  telephoned  Debra  Grzywacz  and  informed  her  that, 
in  the  course  of  responding  to  a  request  for  a  copy  of  an  investigation  report  from  a  relative 
of  a  victim,  he  had  reviewed  one  of  the  NERS  reports  and  found  it  to  be  inadequate  in  that 
the  findings  of  the  investigation  did  not  conform  to  the  conclusion.  He  asked  for  a  revised 
report,  with  either  supplemented  findings  or  a  new  conclusion.  Ms.  Grzywacz  stated  that 
she  would  insure  that  this  was  done  and  informed  Mr.  Brooks  that  some  delay  might  occur 
since  the  investigator,  Mr.  Moorman,  was  about  to  begin  a  vacation. 

On  January  27,  Ms.  Buchanan,  the  clients'  service  coordinator,  learned  that  NERS 
had  Incident  Reports  containing  written  statements  from  the  alleged  abuser  and  a  witness 
regarding  an  incident  in  which  both  confirmed  that  unconsented  touching  had  occurred  at 
some  time  but  claimed  that  it  was  innocent  in  nature.  The  statements  had  been  reviewed  by 
Mr.  Landry  as  part  of  his  August  investigation  but,  since  they  related  to  a  different  incident 
than  the  one  he  was  investigating,  he  did  not  consider  them  relevant;  he  ultimately 
concluded  that  abuse  was  not  indicated.  Mr.  Moorman  also  reviewed  the  statements  as  part 
of  his  investigation  and  noted  them  as  "Incident  reports"  in  his  reports  in  the  list  of 
documents  he  examined,  but  did  not  remark  on  the  content  of  the  statements.  Ms. 
Buchanan  brought  these  statements  to  the  attention  of  Sara  Saboliauskas,  Ms.  Bickleman's 
replacement,  who,  on  or  about  January  28,  1992,  based  on  the  existence  of  the  statements, 
authorized  a  104  CMR  24  investigation  into  the  November  allegations.  Mr.  Moorman  was 
assigned  to  conduct  the  investigation  but,  several  days  later,  after  meeting  with  Ms. 
Buchanan,  requested  an  investigation  by  an  outside  agency  due  to  his  perception  of  a 
conflict  of  interest. 

On  February  3,  the  Landry  addendum,  dated  1-13-92,  was  faxed  a  second  time  to 
DMR  central  office.  Again,  this  addendum  to  the  c.  19C  investigation  reports  was  not 
forwarded  to  the  DPPC. 

On  February  4,  Ms.  Grzywacz  saw  Ms.  Chapman  at  central  office  and  asked  her 
why  the  CMR  24  investigation  had  been  authorized  by  Ms.  Saboliauskas.  Ms.  Chapman 
called  Ms.  Saboliauskas  from  central  office,  was  informed  of  the  existence  of  the  written 
statements  describing  unconsented  touching  of  the  client  by  the  alleged  abuser,  and  told 
Ms.  Grzywacz  about  the  statements.  Ms.  Grzywacz  did  not  inform  the  DPPC  of  the 


existence  of  these  statements  or  that,  due  to  their  discovery,  a  CMR  24  investigation  had 
been  authorized. 

On  February  6,  at  the  request  of  Mr.  Moorman,  Mr.  Spence  called  DMR  central 
office  to  determine  if  the  Landry  addendum  had  been  sent  to  the  DPPC.  Mr.  Spence  spoke 
with  Christine  Meagher,  who,  according  to  Mr.  Spence,  informed  him  that  Ms.  Grzywacz 
had  told  her  that  the  addendum  had  not  and  would  not  be  sent  to  DPPC.  Mr.  Spence  made 
a  contemporaneous  note  of  this  conversation,  a  copy  of  which  was  provided  to  the  DPPC 
investigators.  He  also  informed  Mr.  Moorman  about  the  addendum  not  being  provided  to 
the  DPPC. 

On  February  7,  Mr.  Moorman  prepared  a  memorandum  setting  out  the  course  of 
events  in  which  his  reports  had  been  edited.  It  was  returned  to  him  on  February  10  or  1 1 
after  being  typed,  and  he  presented  it  to  Mr.  Landry.  Mr.  Landry  informed  him  that  the 
memorandum  was  not  what  was  requested  and  instructed  him  to  write  what  he  had  been 
told,  i.e.,  provide  more  detailed  information  about  his  investigation.  Mr.  Moorman  asked 
for  permission  to  forward  to  DPPC  the  memorandum  he  had  prepared,  with  copies  to 
Commissioner  Campbell,  Ms.  Grzywacz,  Ms.  Chapman,  Ms.  Dorothy  Federico  (Mr. 
Landry's  supervisor),  and  the  case  file.  Mr.  Landry  responded  by  preparing  a  written 
Departmental  Communication  to  Mr.  Moorman  which  stated  that  Mr.  Moorman  did  not 
have  approval  to  send  the  document  to  Mr.  Brooks  or  DMR  Commissioner  Campbell,  that 
he  could  not  presume  approval,  and  that,  in  the  future,  he  could  not  have  drafts  typed  until 
approved  by  Mr.  Landry. 

On  February  11,  during  the  last  of  several  calls  by  Mr.  Brooks  to  Ms.  Grzywacz 
asking  for  the  previously  requested  information,  Ms.  Grzywacz  stated  to  Mr.  Brooks  that 
Mr.  Moorman  had  prepared  a  memorandum  on  the  cases  but  it  was  "not  what  you  want". 
Mr.  Brooks  suggested  that  he  speak  with  Mr.  Moorman  directly,  to  which  Ms.  Grzywacz 
agreed.  Mr.  Brooks  contacted  Mr.  Moorman  directly,  who  informed  him  about  the  editing 
of  the  reports  and  the  existence  of  the  Landry  addendum.  Mr.  Brooks  asked  Mr.  Moorman 
to  send  the  original  documents,  the  addendum,  and  his  memorandum  to  DPPC,  which  Mr. 
Moorman  did. 

Mr.  Moorman  traveled  to  DMR  central  office  on  February  18  in  hopes  of  meeting 
with  Commissioner  Campbell.  He  did  meet  with  Ms.  Grzywacz,  at  which  time  they 
discussed  several  issues  regarding  investigations  about  which  Mr.  Moorman  was  unhappy. 
Among  these  was  the  fact  that  the  Landry  addendum  had  not  been  sent  by  central  office  to 
the  DPPC.  According  to  Mr.  Moorman,  Ms.  Grzywacz  stated  that  she  would  take 
responsibility  for  the  decision  not  to  send  the  document  to  the  DPPC;  that  events  had 
occurred  quickly  and  that  she  "was  holding  off  on  sending  them." 

Ms.  Grzywacz  first  stated  to  the  DPPC  investigators  that  she  remembered 
discussing  the  Landry  addendum  with  Mr.  Moorman.  She  stated  that  she  never  told  Mr. 
Moorman  that  she  accepted  responsibility  for  the  addendum  not  being  sent  to  DPPC.  She 
also  stated  in  the  same  interview  that  she  had  no  memory  of  what  Moorman  and  she  said 
about  the  memorandum,  and  ultimately  stated  that  she  was  not  sure  if  they  discussed  it  at 
all. 

On  February  28,  Ms.  Grzywacz  met  at  Glavin  with  Mr.  Landry,  his  supervisor  Ms. 
Federico,  and  Mr.  Moorman.  According  to  Ms.  Grzywacz,  she  does  not  remember  whether  the 
editing  of  the  reports  was  discussed  at  this  meeting,  although  she  believes  she  was  aware  of  the 
editing  at  the  time.  She  was  trying  to  discuss  issues  raised  by  Mr.  Moorman  in  his 


memorandum  to  Commissioner  Campbell.  She  stated  that  she  does  not  remember  if  Mr. 
Landry  discussed  the  editing  of  the  reports.  She  stated  that  she  thought  it  probably  came  up, 
but  she  has  no  memory  of  it.  According  to  Mr.  Moorman,  he  had  intended  to  discuss  the 
editing  of  his  reports  at  the  meeting,  and  told  this  to  Ms.  Grzywacz.  He  stated  that  she 
responded  that  she  could  not  discuss  that.  Mr.  Moorman  stated  that  Mr.  Landry  said  that  the 
editing  of  the  reports  did  not  substantially  change  their  findings  and  were  appropriate  for  a 
supervisor  to  have  done.  Mr.  Moorman  stated  that  Ms.  Grzywacz  agreed  with  this  statement 
and  said  the  editing  was  "fine". 

On  March  20,  1992,  the  Commission  informed  DMR  Commissioner  Campbell  in 
writing  that  the  DPPC  was  commencing  a  Commissioners'  Investigation  regarding  the 
editing  of  the  c.  19C  reports.  The  Commission  requested  copies  of  any  DMR  materials 
regarding  the  matter  and  specifically  requested  materials  from  any  DMR  investigation  into 
the  editing  of  the  reports.  On  March  27,  Commissioner  Campbell  responded  by  asking  the 
DPPC  to  delay  or  defer  its  investigation  pending  completion  of  a  DMR  investigation 
ordered  by  Commissioner  Campbell  under  the  direction  of  Assistant  Commissioner 
Frederick  Misilo  (hereinafter  "Misilo  DMR  investigation  report").  DPPC  Commissioners 
Kathleen  Vesey  and  Stephen  Spinetto  informed  Commissioner  Campbell  on  April  2  that 
they  would  not  delay  the  DPPC  investigation  and  restated  the  request  for  results  of  the 
DMR  investigation. 

The  Commission  believes  that  the  Misilo  DMR  investigation  report  was  completed 
in  the  middle  or  later  part  of  March,  1992.  The  Commission  learned  from  news  reports 
that,  as  a  result  of  the  findings  of  that  investigation,  Mr.  Landry  was  discharged  from  DMR 
and  Ms.  Chapman  was  suspended  for  one  week.  The  DPPC  requested  a  second  interview 
with  Mr.  Landry  after  his  discharge  but  he  did  not  agree  to  be  interviewed  again. 

As  of  the  date  of  this  report,  DMR  has  not  responded  to  the  DPPC  request  for 
materials  relating  to  this  investigation,  including  the  Misilo  DMR  investigation  report. 

Conclusions 

1 .  The  usual  process  for  reconciling  differences  between  investigators  and  persons-in- 
charge  at  this  Community  Service  Center  regarding  investigation  reports,  i.e,  reviewing  the 
report  together  with  the  investigator,  was  not  followed  in  the  three  cases  investigated  by  Mr. 
Moorman.  The  reasons  for  deviating  from  the  usual  process  were  related  to  expediency,  e.g., 
the  investigator,  Mr.  Moorman  was  out  of  the  office  when  the  decision  to  edit  the  report  was 
made;  Ms.  Bickelman,  the  CMT  Director,  was  about  to  leave  DMR;  the  report  was  overdue  at 
DPPC;  and  it  was  the  New  Year's  holiday  season.  As  a  result,  the  DPPC  received  reports 
signed  by  Mr.  Moorman,  which  were,  in  fact,  substantially  different  than  the  reports  prepared 
by  him. 

2.  The  decision  to  edit  these  reports  was  made  jointly  by  Ms.  Bickelman  and  Ms. 
Chapman.  Mr.  Landry  was  involved  with  them  in  the  decision  not  to  wait  to  consult  with  Mr. 
Moorman  before  editing  the  reports.  Mr.  Landry  performed  the  actual  editing,  with  the 
assistance  of  Ms.  Bickelman,  and  did  so  at  the  direction  of  Ms.  Bickelman  and  Ms.  Chapman. 

3.  The  editing  of  the  reports  substantially  altered  them  by  eliminating  the  recommendations 
regarding  further  investigation  and  continued  suspension  of  the  alleged  abuser  from  the  Glavin 
Regional  Center.  These  results  affected  the  protection  of  the  disabled  persons  at  the  Glavin 
Regional  Center. 
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4.         The  decision  not  to  further  investigate  any  of  the  three  cases  was  made  in  spite  of 
Mr.  Moorman's  conclusion  in  one  of  the  reports  that  a  serious  incident  had  occurred. 

Ms.  Chapman,  Ms.  Bickelman,  and  Mr.  Landry  placed  great  weight  on  the  fact  that 
they  believed  that  Mr.  Moorman  had  found  no  indication  of  abuse.  In  fact,  Mr. 
Moorman's  reports  stated  that  he  could  find  "no  indication  of  abuse  to  date",  and 
recommended  further  investigation.  [Emphasis  added.]  Mr.  Moorman  also  concluded  in 
one  of  the  reports  that  "...a  serious  incident  which  was  severely  upsetting  to  this  al.  victim 
occurred.  Clarification  of  what  this  incident  entailed  should  be  sought  through  further 
investigation...".  These  statements  clearly  demonstrate  that  Mr.  Moorman  had  determined 
that  further  investigation  was  required  before  he  could  make  a  final  and  complete 
conclusion  regarding  abuse.  The  response  by  Mr.  Moorman's  supervisors  was  not  the 
maximum  investigative  response,  which  should  occur  in  every  investigation. 

In  light  of  Mr.  Moorman's  recommendations,  the  decision  not  to  continue 
investigation  reflects  poor  judgment,  even  considering  that  Ms.  Bickelman  was  concerned 
that  the  victims  would  be  further  traumatized  by  such  additional  investigative  action.  In 
fact,  interviews  with  the  victims  by  a  clinician  in  the  course  of  the  DPPC  investigation  of 
the  abuse  demonstrate  that  the  victims  were  adversely  affected  by  learning  that  abuse  had 
not  been  indicated,  which  meant  to  them  that  they  had  not  been  believed  and  that  the  alleged 
abuser  remained  free  to  abuse  other  clients.  The  three  victims  with  the  greatest  verbal 
ability  expressed  to  the  clinician  a  strong  desire  to  pursue  the  matter.  Additionally,  a  well- 
trained  investigator  is  able  to  minimize  the  possibility  of  further  trauma,  as  occurred  when 
the  DPPC  investigation  was  conducted. 
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5 .  The  DMR  investigation  process  is  supervised  at  the  local,  regional,  and  central  office 
levels  by  personnel  who  are  not  investigators.  Not  insignificantly,  in  this  case,  Mr.  Moorman 
is  the  lowest-ranking  DMR  staff  person,  yet  all  of  his  superiors,  i.e.,  Mr.  Landry,  Ms. 
Bickelman,  Ms.  Chapman,  and  Ms.  Grzywacz,  are  much  less  experienced  at  investigations  than 
he  is. 

6.  Management  considerations  such  as  lines  of  authority  (Ms.  Bickelman' s  concern  that  the 
recommendation  to  suspend  the  alleged  abuser  from  Glavin  was  inappropriate  because  she  did 
not  have  the  authority  to  do  that),  and  limiting  the  effect  of  findings  (not  doing  a  104  CMR  24 
involving  Glavin  because  the  specific  allegations  occurred  at  another  location)  entered  into  the 
investigative  process  here,  to  its  detriment. 

7 .  In  addition  to  forwarding  edited  investigation  reports  to  DPPC,  DMR  also  failed  to 
provide  the  Commission  with  related  and  relevant  investigative  materials. 

a.  DMR  failed  to  provide  the  DPPC  with  a  copy  of  the  January  13  addendum  to  the 
c.  19C  reports  prepared  by  Mr.  Landry  even  though  it  was  sent  to  DMR  central 
office  twice  with  the  intention  of  the  investigator  and  his  supervisor  that  it  be 
provided  to  DPPC. 

b.  At  the  time  of  Ms.  Grzywacz'  conversation  with  Mr.  Brooks  on  February  11, 
after  which  Mr.  Brooks  learned  from  Mr.  Moorman  that  the  reports  had  been 
edited,  Ms.  Grzywacz  was  aware  of  the  editing  but  did  not  so  inform  Mr.  Brooks. 

c.  Ms.  Gryzwacz  learned  on  February  4  of  the  existence  of  the  written  statements 
by  the  alleged  abuser  and  a  witness  in  which  the  fact  of  an  inappropriate  touching  of 


a  victim  was  confirmed;  however,  she  did  not  inform  the  DPPC  of  this  fact.  The 
DPPC  only  learned  of  these  statements  from  Mr.  Moorman  on  February  11. 

8.  Several  aspects  of  this  case  highlight  the  inherent  flaws  in  a  system  where  an  agency 
investigates  itself  and/or  its  vendor.  This  lack  of  complete  objectivity  by  DMR  personnel 
contributed  to  the  several  poor  decisions,  all  of  which  affected  the  protection  of  disabled 
persons.  Among  these  poor  judgments  are  the  decision  not  to  conduct  a  further  investigation; 
the  decision  to  edit  the  reports  which  were  going  to  an  outside  agency,  the  DPPC;  and  the 
decision  not  to  provide  DPPC  with  related  and  relevant  investigative  materials. 

9.  Regarding  DPPC  cases  #5239,  #5240  and  #5262,  DMR  has  a  consistent  record  of 
withholding  information  from  the  DPPC.  This  conclusion  is  based  upon  the  fact  of  the  editing 
of  the  NERS  investigation  reports,  the  Landry  addendum  not  being  provided  to  DPPC,  the 
information  regarding  the  incriminating  statements  of  the  alleged  abuser  and  a  witness  not  being 
provided  in  a  timely  fashion,  Mr.  Moorman  being  prohibited  from  contacting  the  DPPC 
directly,  and  the  Misilo  DMR  investigation  report  not  being  provided  despite  its  obvious 
relevance  to  this  investigation. 

The  failure  to  provide  relevant  information  to  DPPC  is  important  in  that  it  directly  affects 
the  ability  of  the  Commission  to  protect  abused  disabled  persons. 

10.  DMR  determined  not  to  provide  the  DPPC  with  a  copy  of  the  Misilo  DMR  investigation 
report  after  the  DPPC  stated  that  it  would  not  delay  its  own  investigation  pending  completion  of 
the  DMR  investigation. 
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In  summary,  the  findings  and  conclusions  of  this  investigation  highlight  the  problems 
endemic  to  a  system  that  investigates  itself  and/or  vendors;  a  system  that  is  supervised  by 
managers  whose  responsibilities  include  many  other  duties  beyond  investigations  and  who  are 
not  trained  investigators,  and  where  management  considerations  are  part  of  the  investigation 
decision-making  process.  The  result  is  an  investigations  system  which  does  not  clearly  and 
independently  express  its  views;  heightens  the  potential  for  decisions  being  made  which  do  not 
promote  protective  considerations;  and  encourages  a  system  which  attempts  to  insulate  itself 
from  external  oversight. 

Additionally,  the  Commission  remains  concerned  that  the  withholding  of  information  in 
these  cases  was  not  an  aberration.  By  definition,  the  DPPC  cannot  know  when  it  is  not 
provided  material.  However,  other  instances  of  information  not  being  provided  to  DPPC  by 
DMR  have  occurred.  First,  in  the  course  of  this  investigation,  a  DMR  staff  person  confirmed 
that  DMR  had  in  the  past  reviewed  and  screened  materials  which  field  investigators  had  sent  to 
central  office  as  part  of  c.  19C  reports  and  which  were  intended  to  be  reviewed  by  the  DPPC, 
and  routinely  did  not  forward  some  materials  to  the  DPPC.  Second,  in  the  course  of  preparing 
its  recent  report  entitled  Reporting  of  Abuse  of  Disabled  Persons:  An  Update,  which  was 
released  in  April,  1992,  and  reviewed  instances  of  failures  to  report  abuse  to  the  DPPC,  the 
Commission  determined  that  beginning  approximately  in  February,  1989,  a  policy  was 
instituted  at  the  Hogan  Regional  Center  which  effectively  discouraged  direct  reporting  of 
allegations  of  abuse  to  the  DPPC.  Line  staff,  line  supervisory  staff,  unit  directors,  and  other 
managers  at  Hogan  were  directed  not  to  report  allegations  of  abuse  to  the  DPPC,  but  rather  to 
report  these  internally  to  a  screening  committee  which  would  decide  which  cases  should  be 
passed  on  to  the  Commission.  This  policy  continued  until  January,  1991,  just  prior  to  a  DPPC 
investigation  at  Hogan. 
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Recommendations 

1 .  Investigations  of  abuse  should  be  conducted  by  an  independent,  objective  agency  - 
the  Disabled  Persons  Protection  Commission,  which  was  created  for  that  specific  purpose. 
This  fact,  coupled  with  the  increasingly  high  volume  of  incidents  which  require 
investigation,  make  the  present  model  of  DPPC  oversight  of  investigations  conducted  by 
other  agencies  impractical,  both  in  terms  of  the  possibility  of  its  subversion,  as  in  this  case, 
and  its  impracticality.  Despite  an  increase  in  the  DPPC  FY  '93  budget,  sufficient  funding 
to  allow  the  DPPC  to  conduct  all  of  the  approximately  1500-1600  investigations  which  will 
be  conducted  in  1992  is  not  appropriated  to  the  Commission.  Accordingly,  since  the 
system  will  continue  to  have  significant  numbers  of  investigations  conducted  by  other  state 
agencies,  particularly  DMR  and  the  Department  of  Mental  Health  (DMH),  the  Commission 
provides  the  following  recommendations. 

2.  The  Commission  has  several  recommendations  regarding  the  DMR  system  of 
investigations,  both  investigations  conducted  under  DMR  regulations  and  those  conducted  when 
referrals  are  made  by  the  DPPC: 

a.  The  Commission  recommends  that  the  DMR  investigations  system  report  directly 
to  its  Commissioner,  a  procedure  Commissioner  Campbell  has  stated  he  will 
implement.  This  system  should  provide  information  which  has  not  been  reviewed 
or  altered  by  any  non- investigative  personnel.  As  previously  stated,  in  an 
investigations  system  supervised  by  managers  whose  responsiblities  include  many 
other  duties  beyond  investigation,  and  who  are  not  trained  investigators, 
management  objectives,  such  as  those  which  were  part  of  the  decision-making 
process  in  this  matter,  do  not  always  promote  protective  concerns,  or  at  least 
minimize  them  by  considering  them  among  the  many  concerns  with  which 
managers  are  confronted  each  day.     An  investigation  system  must  present 
information  only  regarding  abuse  and  protection,  without  regard  to  other 
considerations.  While  management  will  ultimately  determine  what  to  do  with  the 
findings  and  recommendations  provided  by  the  investigations  system,  the 
information  it  receives  from  an  investigations  system  must  be  unadulterated  by  non- 
investigative  considerations,  which,  in  any  event,  will  be  expressed  by  other  facets 
of  the  agency.  If  the  investigations  system  does  not  clearly  and  independently 
express  its  views,  its  perspective  will  remain  unstated  and  clients  may  continue  to 
be  at  risk  of  further  abuse. 

b.  DMR  must  insure  that  its  investigations  system  is  staffed  at  all  levels  by  trained 
investigators  and  that  these  persons  have  investigations  as  their  sole  responsibility. 
Training  must  be  an  ongoing  process. 

c.  If  a  person-in-charge  has  a  difference  of  opinion  regarding  any  part  of  an 
investigation  report,  these  differences  should  be  reflected  in  an  addendum  to  the 
report,  rather  than  in  any  editing  of  the  report. 

d.  If  an  alleged  abuser  is  working  at  one  program  or  facility,  it  is  essential  that 
necessary  steps  be  taken  to  insure  that  all  disabled  persons  to  whom  the  alleged 
abuser  has  access  are  protected.  An  obvious  action  is  to  suspend  an  alleged  abuser 
during  the  pendency  of  an  investigation. 

This  recommendation  applies  to  all  referral  agencies,  not  simply  DMR,  and  will  be 
communicated  to  them  by  the  Commission. 
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3.  Investigation  reports  prepared  under  M.G.L.  c.  19C  and  any  related  documents 
should  be  sent  directly  to  the  DPPC  by  investigators,  as  well  as  to  DMR  central  office  for 
record-keeping  purposes.  Such  a  process  will  provide  the  most  direct  and  complete 
information  to  the  DPPC  as  it  oversees  investigations  as  required  by  c.  19C.  There  is  no 
investigative  or  protective  need  for  material  to  be  sent  first  to  central  office,  and,  as  this 
case  demonstrates,  there  is  a  detriment,  since  central  office  may  then  determine  which 
information  is  or  is  not  sent  on  to  DPPC.  Additionally,  the  elimination  of  this  extra  step  in 
the  transmission  process  should  minimize  the  possibility  of  fax  errors  and  lost  documents. 

This  recommendation  applies  to  all  referral  agencies,  not  simply  DMR,  and  will  be 
communicated  to  them  by  the  Commission. 

4.  The  DPPC  recommends  that  its  own  investigative  procedures  be  modified  to  allow 
for  a  finding  of  "inconclusive"  where  appropriate,  in  addition  to  either  "abuse  indicated"  or 
"abuse  not  indicated",  to  be  followed  by  a  further  investigation,  either  a  DPPC 
Commissioners'  Investigation  or  a  104  CMR  24  investigation  under  the  DMR  or  DMH 
regulations.  Such  a  finding  of  "inconclusive"  must  also  specifically  state  what  the  response 
to  the  situation  will  be.  When  a  c.  19C  investigation  results  in  an  inconclusive  finding, 
protective  actions  must  be  provided  as  needed  until  a  definite  finding  is  made. 
Additionally,  when  such  a  further  investigation  is  conducted  by  a  referral  agency,  and  not 
DPPC,  the  DPPC  must,  as  a  matter  of  course,  receive  a  copy  of  that  investigation  report  in 
unredacted  form,  which  is  not  presently  the  case  regarding  DMR,  and  is  not  a  formal 
procedure  with  any  agency.  The  DPPC  must  also  receive,  as  a  matter  of  course,  any 
decision  and  action  letter  so  that  the  Commission  can  determine  and  monitor  protective 
actions. 

This  recommendation  applies  to  all  referral  agencies,  not  simply  DMR,  and  will  be 
communicated  to  them  by  the  Commission. 
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The  Commission  has  long  advocated  for  increased  resources  for  itself  so  that  it  can 
better  perform  its  function  of  independent  investigation  and  oversight.  However, 
regardless  of  how  many  resources  are  available,  the  Commission  recognizes  the  need  for 
consistent  cooperation  and  communication  with  other  state  agencies.  The  Department  of 
Mental  Retardation  is  responsible  for  providing  services  to  the  single  largest  group  of 
persons  about  which  the  DPPC  receives  allegations  of  abuse  -  persons  with  mental 
retardation.  The  Commission  looks  forward  to  working  with  the  Department  of  Mental 
Retardation  and  the  Executive  Office  of  Health  and  Human  Services  to  implement  the 
recommendations  of  this  report  and  to  provide  effective  protection  to  victims  of  abuse. 


Michael  J.  Brooks 
Executive  Director 


Q[£M£ 


MaifW, 
DirectoKpf 


gency  Investigations 
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C. 


Susan  C.  Love 

Director  of  Community  Investigations 
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